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Oroville Facilities Relicensing P-2100 
DWR Comments on the 

FERC Final Environmental Impact Statement (FEIS) 
 

 
 
Chapter 1.0  Purpose of Action and Need for Power 
 
No comments. 
 
Chapter 2.0  Proposed Action and Alternatives 
 
2.1 No-Action Alternative 
2.2.1 Existing Project Facilities 
 
Page 16  

“The project encompasses 41,540 acres …” 
 
Comment: The statement above is incorrect.  Table 5.2-1 Land ownership in the 
study area (pp. 5-11), Final Land Use Study Report L-1 correctly cites total 
federal, State, and project land acreages as 6,240, 34,900, and 41,140 acres 
respectively.  The total project land acreage reported in the PDEA of 41,200 was 
incorrect due to rounding. 
 
Comment one of DWR Appendix A Technical Comments and Clarifications on 
the DEIS indicated that the correct federal land acreage is 6,240 acres which is a 
340 acre increase from 5,900 acres shown in the DEIS.  This correction should 
not have changed the total acreage to 41,540; instead a corresponding reduction 
was necessary to the state lands amount.  In summary, total project lands 
encompass 41,140 acres, of which 6,240 are federal lands and 34,900 are State 
lands.   

 
Page 26  

“If implemented, modifications would be completed within 10 years of license 
issuance.” 
 
The Settlement Agreement (SA) does not stipulate that the modifications under 
Article A108 will be completed within 10 years.  The SA (Proposed License 
Article A107) states that, “Upon completion of the Facilities Modification(s) as 
provided in A108, and no later than the end of year 10 following license issuance, 
Table 107A temperatures shall become requirements.”  The intent of this 
provision was that the Table 107A temperatures will become requirements of the 
license upon completion of the Facilities Modification(s), or by the end of year 
10, whichever comes first.  This 10 year timeline only applies to Table 107A, 
relating to the fish hatchery.  The Facilities Modification(s) themselves, however, 
could take longer than 10 years. 
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2.3.5 Staff Alternative 
Page 39, bullet #4: 

Change “armadas” to “ramadas,” an auto Word conversion.  Need to do a search 
and fix throughout.  

 
Chapter 3.0  Environmental Analysis 
 
3.3.2 Water Quality and Quantity 
3.3.2.1 Affected Environment - Water Quantity 
 
Page 65, first paragraph in section: 
 The USGS gage is incorrectly cited.  It is 11407000. 
 
Page 74, Table 14: 
 Service area contribution for 2002 should be 925 TAF not 25 taf. 
 
3.3.2.2 Environmental Effects – Water Quantity 
Page 93, first full paragraph in section, second sentence:  

“Additionally, a river valve would be replaced or refurbished under Measure 
B108, Flow/Temperature to Support Anadromous Fish.  The modification would 
likely occur prior to issuance of a new license.”   
 
Comment:  The SA does not provide that river valve modifications will be done 
before a new license is issued.  This is a discretionary action on the part of DWR.  
The initial evaluation into potential modifications to the river valves was 
undertaken as part of the reconnaissance study but no definite conclusions were 
reached.  The river valve options will be further evaluated as part of the Proposed 
License Article A108 Feasibility Study.   

 
Water Quality - Staff Analysis  
Feather River Fish Hatchery – Staff Analysis 
Page 101, third paragraph: 

The analysis assumes the river outlet withdraws water 350 feet below the 
maximum pool of 900 feet, or at elevation 550 feet.  In reality, the conduit 
plumbed to the river valves (Diversion Tunnel #2) has two Lake Oroville intakes- 
one at elevation 340 feet and the other at elevation 230 feet.  So, the river valves 
draw water from approximately 560-670 feet below normal maximum pool and 
approximately 300-410 feet below normal minimum pool for Lake Oroville.  
These low level river valve intakes increase the likelihood that hatchery water 
temperatures can be achieved even during low Lake Oroville elevations. 
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3.3.6 Recreational Resources 
3.3.6.2 Environmental Impacts, Recreation Management Plan Trails and Trail Analysis – 
Staff Analysis 
 
Page 256, second paragraph, second sentence:  

The citation “…1991 DWR Trail Handbook (DWR, 1991)” is incorrect.  The 
Trail Handbook is a publication of the California Department of Parks and 
Recreation (DPR), not DWR; the correct citation should be “…1991 DPR Trail 
Handbook (DPR, 1991).”  
 

Page 261, footnote 84: 
The California Recreational Trails Committee policies are found at 
http://www.parks.ca.gov/pages/1324/files/2005-06_trails_policy.pdf 
 

Page 266  
Again the reference to “DWR’s” trail standards should be to DPR’s trail 
standards.   
  

3.3.7.1 Affected Environment – Land Use 
Page 282, Table 54: 

The acreage for DPR, State and project lands shown as 22,100, 35,300 and 41,540 
in the table are erroneous.  Please decrease the DPR land management acreage by 
400 acres from 22,100 acres to 21,700 acres.  The sum of State land acreage 
should be 34,900 acres and the sum for project lands should be 41,140 acres. 

 
Page 288 Table 56: 

Similar adjustments as indicated above are needed to keep the total project land at 
41,140 acres. 

 
3.3.10 Socioeconomics 
Page 332 

The text in the Fire Protection and Emergency Services section of the DEIS was 
revised based on information from Butte County but does not accurately describe  
primary agency responsibility for fire protection and emergency services when it 
states that “Butte County has the primary responsibility for most fire protection 
and emergency services.”    
In regards to fire protection responsibilities, roughly 75 percent of the project 
area, including lands surrounding Lake Oroville and along the Feather River 
downstream to roughly Thermalito Diversion Dam, are contained in a State 
Responsibility Area, and are therefore the primary responsibility of the State 
through the California Department of Forestry and Fire Protection (CDF) for 
responding to wildland fire calls.  Thermalito Forebay, Thermalito Afterbay, and 
the Oroville Wildlife Area are in Local Responsibility Areas, and are therefore the 
primary responsibility of the City of Oroville and Butte County for all types of 
fire-related calls, depending on the location of specific incidents.  Throughout the 
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unincorporated area of Butte County, Butte County Fire Department (BCFD) is 
responsible for responding to structural fire calls.   
 
In regards to emergency service calls, BCFD has primary financial responsibility 
for responding to medical emergency calls in all unincorporated areas of Butte 
County, although DPR has primary responsibility for responding to emergency 
services calls in the Lake Oroville State Recreation Area (LOSRA).  Calls from 
the project area are most likely to be rescue-related or for medical emergencies, 
with DPR and California Highway Patrol (CHP) sometimes receiving the initial 
call, which may then be passed along to the most appropriate responder (Butte 
County Office of the Chief Administrative Officer, February 2006).  Within the 
LOSRA, including Lake Oroville, DPR rangers who have EMT or equivalent 
certifications are the first responders for emergency calls (pers. comm., Feazel 
2006).  Additionally, CDF/BCFD fire department personnel often respond to calls 
for emergency services in the LOSRA and are the primary responders to 
emergency services calls elsewhere in unincorporated Butte County. 
 
According to Butte County, BCFD responds to many calls for service in the 
project area, including emergency medical, fire, rescue, and hazardous materials 
calls (Butte County Office of the Chief Administrative Officer 2006).  Although 
call data specific to the entire project area are not available, the department 
reportedly responded to more than 51 emergency services calls in 2004 and 47 
calls in 2005 in the Lake Oroville portion of the project area (Butte County Office 
of the Chief Administrative Officer 2006).  Countywide, BCFD responded to 
10,588 incidents in 2003 and 10,368 incidents in 2004 (Butte County 2005), 
indicating that emergency services calls in the Lake Oroville portion of the project 
area accounted for less than 0.5 percent of BCFD’s total calls in 2004. 
 
DPR confirms that BCFD personnel (including contracted CDF personnel) 
respond to calls for emergency medical services within the LOSRA, with or 
without DPR’s request for assistance.  DPR, however, estimates that BCFD 
personnel respond to only 20–25 calls for service within the LOSRA each year, 
with most of those responses not requested by DPR (pers. comm., Feazel 2006). 

 
Page 332 

The text in the Traffic and Road Maintenance section from the DEIS was revised 
presumably based on information from Butte County but does not correctly 
characterize road maintenance responsibilities when it states that maintenance of 
local roadways in the project area is the responsibility of the Butte County Public 
Works Department.  In fact, roadways used by recreationists accessing Oroville 
Facilities sites include those maintained by several State and local agencies, 
including heavily used State Route (SR) 70 and SR 162, which are maintained by 
Caltrans; several local roadways that are maintained by the City of Oroville 
Public Works Department (within Oroville) and Butte County Public Works 
Department (within the unincorporated area); and roadways within the project 
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area and the Lake Oroville State Recreation Area, which are maintained by DWR 
and DPR, respectively.   

 
3.3.10.2 Affected Environment 
Page 335, Table 69: 

O&M-Related Sales Tax Revenue Calculation   
In Table 69 of the FEIS, FERC staff downwardly revised its DEIS estimate of the 
amount of sales tax revenue generated for Butte County by Oroville Facilities 
O&M-related expenditures from $32,900 to $1,000.  This revision was based on a 
comment on the DEIS made by Regional and Economic Sciences (December 
2006) that included calculations that purportedly demonstrate that the 
$15,427,200 in current O&M expenditures by State agencies could not possibly 
generate the $32,900 in sales tax revenue to Butte County estimated by the 
Economic-Fiscal Model that was used by DWR to estimate the sales tax revenue 
effects of the Oroville Facilities. 

 
While the calculations contained in the Regional and Economic Sciences 
comment are generally correct, the calculations are based on the assumption that 
the $32,900 in sales tax revenue estimated by the Economic-Fiscal Model is 
attributable solely to State O&M expenditures, which is an erroneous assumption.  
In fact, the sales tax revenue estimate generated by the Economic-Fiscal Model 
reflects not only sales tax revenue generated directly by O&M expenditures but 
also the sales tax revenue indirectly generated by the spending of the population 
in Butte County supported by the economic activity generated by State O&M 
expenditures.  This population-supported sales tax revenue accounts for most of 
the estimated $32,900 in revenue directly and indirectly generated by State O&M 
expenditures. 

 
According to the internal population calculations of the Economic-Fiscal Model, 
which uses a ratio of population to jobs to calculate the population change 
attributable to increased employment, State O&M spending directly and indirectly 
supports an estimated population of 1,150 within Butte County (residing within 
both incorporated and unincorporated areas of the county).  This population 
purchases goods subject to sales taxes at businesses throughout the county, 
including businesses in the unincorporated part of Butte County.  The Economic-
Fiscal Model assigned the estimated taxable spending of the population supported 
by State O&M expenditures to incorporated and unincorporated areas of the 
county based on current spending patterns within Butte County, and then applied 
the 1% local sales tax rate to the estimated sales in the unincorporated portion of 
the county to generate the estimated sales tax revenue received by Butte County.  
This modeling procedure resulted in an estimate of $32,900 in sales tax revenue 
directly and indirectly generated by State O&M spending.  Therefore, the $32,900 
sales tax revenue estimate contained in the DEIS is the correct estimate rather 
than the revised $1,000 estimate contained in the FEIS. 

 
 



 
 

6

Page 337 

The text in the Law Enforcement, Criminal Justice and Crucial Asset Protection 
Expenses section of the DEIS was not revised and does not accurately describe 
project visitor-related effects on the Butte County Sheriff’s Department.  As 
stated in the FEIS text, Butte County estimates that approximately 50 percent of 
the calls that come in to DPR annually are referred to the County Sheriff’s Office.  
This service demand on the Butte County Sheriff’s Department generated by 
project visitors is disputed by DPR.  According to DPR, Butte County Sheriff’s 
Department personnel rarely enter the LOSRA to respond to law enforcement 
calls and are rarely called to back up DPR calls.  Additionally, the Sheriff’s 
Department has the option to decline to respond to calls in the LOSRA, as it 
reportedly did when asked to respond to a 911 call in 2006.  The major exception 
to these optional responsibilities is calls from DPR to the Butte County Sheriff’s 
Department for search and rescue assistance, which the sheriff’s department is 
legally mandated to provide (pers. comm., Feazel 2006). 

 
Page 338   

In the Law Enforcement, Criminal Justice, and Crucial Asset Protection Expenses 
section, the FEIS states that, “Under Measure B111, Oroville Wildlife Area 
Funding, in Appendix B of the Settlement Agreement (DWR, 2006a), DWR 
proposes to provide funding to DFG to manage the OWA.  The funding is 
estimated at $350,000 annually to support 5.5 full-time positions to address public 
safety, recreational management, facilities management and protection, and fish 
and wildlife resource protection; $232,000 to purchase equipment; and $82,500 
annually to be spent by DFG for expenses related to managing the OWA.”  
Similarly, on page 349 of the Cumulative Impacts section, it is again stated that 
Measure B111 would provide for 5.5 full-time positions for the OWA.  This 
information is no longer correct.  An interagency agreement between DFG and 
DWR, signed in accordance with Section B111, provides an estimated $850,000 
annually to support 9.5 full-time positions (two of which are full-time, peace 
officer positions), in part to provide additional public safety in the OWA. 

 
Page 343 
Payments in Lieu of Taxes 

Property Tax Revenue Calculation   
In the Payments in Lieu of Taxes section of the FEIS, FERC staff revised its 
estimates of foregone property tax revenue resulting from development of the 
Oroville Facilities, concluding in the FEIS that a revenue loss in the range of $1.0 
million (for project land only in private rather than public ownership) and $6.9 
million (for Oroville Facilities in private rather than public ownership) annually 
was a reasonable estimate of the County’s foregone annual tax revenue.  This 
revision was based on the following comment on the draft EIS by FMY 
Associates (December 2006) that purportedly pointed out flaws in the staff 
assessment presented in the draft EIS. 
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The DEIS correctly states that the CH2M Hill study does not address the 
two alternative methods used to arrive at the value of taxes lost to the 
County based on the January 2006 Socioeconomic Report by FMY; 
namely: (i) FMY’s estimate of the potential tax revenues that would be 
associated with the Big Bend power project is it were still operating; or (ii) 
the FMY estimate of the potential tax revenue from the Oroville Project if 
it were privately owned.  Unfortunately, the DEIS then proceeds to 
analyze the latter case using an erroneous tax rate of 0.13% (provided by 
CH2M Hill), which results in a lost tax revenue to Butte County of 
$893,170 per year.  In the state of California, and according to the Board 
of Equalization methodology, which would be applied in this case, 100% 
of the revenue from the 1.0% property tax rate goes to the County when 
such tax rate is applied to power plants of greater than 50 MW’s.  See 
http://www.boe.ca.gov/proptaxes/pdf/SAM-FINAL2003.pdf.  As 
discussed below, once this error in tax rate is corrected, the resulting tax 
loss to Butte County is equal to $6.9 million per year, as we found. 

 
Thus, according to the FMY Associates comment, the County would receive all of 
the property tax revenue generated by the 1.0 percent property tax rate if the 
Oroville Facilities were privately owned.  In the analysis presented in the draft 
EIS, FERC staff had assumed that Butte County would receive 13 percent (the 
average allocation of property tax revenues to Butte County generated by total 
property tax revenue collections in the county) rather than all of the revenue 
generated by the 1.0 percent property tax. 

 
As indicated in its comment, FMY Associates cites a California State Board of 
Equalization document as the basis for its claim that Butte County would receive 
all of the revenue generated by the 1.0 percent property tax rate.  A review of this 
document (State Assessment Manual, March 2003), however, does not support 
FMY Associates’ contention.  According to information on page 8 of this 
document, an electric generation facility shall be considered a state-assessed 
unitary property if the facility has a generation capacity of 50 megawatts or more.  
On pages 30 and 31 of the document, which addresses the allocation of the value 
of electrical generation facilities, the document states that:  

 
The revenues derived from the application of the tax rate to the assessed 
value allocated to a tax rate area pursuant to paragraph (1) shall be 
allocated among the jurisdictions in that tax rate area, in those same 
percentage shares that property tax revenues derived from locally 
assessed property are allocated to those jurisdictions in that tax rate area, 
subject to any allocation and payment of funds as provided in subdivision 
(b) of Section 33670 of the Health and Safety Code, and subject to any 
modifications or adjustments pursuant to Sections 99 and 99.2 (emphasis 
added). 

 



 
 

8

This guidance indicates that property tax revenue generated by an electric 
generation facility subject to state assessment, such as a privately owned Oroville 
Facilities project, should be allocated among the jurisdictions in a tax rate area in 
the same percentage as revenues generated by locally assessed property.  For 
Butte County, this allocation across the county averages 13 percent of the revenue 
generated by the 1.0 percent tax rate.  Hence, FERC staff’s revision of its draft 
EIS estimate of foregone property tax revenue was inappropriate.  Applying the 
correct revenue allocation (13 percent) results in an estimate of foregone property 
tax revenue caused by the development of the Oroville Facilities in the range of 
$130,381 to $893,170, as originally estimated by FERC staff in the draft EIS. 

 
 
 
Chapter 4.0  Developmental Analysis 
 
No comments. 
 
 
Chapter 5.0  Staff Conclusions 
 
5.1.1 Staff Alternative (DWR’s Proposal with Staff Modifications)  
Page 361, Item #13: 

“Meet specified water temperature objectives in the low flow and high flow 
channels according to a two-phase approach.  A set of water temperature 
objectives would be targets up until 10 years after license issuance or completion 
of facility modifications after which they would become license requirements. 
Alternative water temperature objectives that are at least as restrictive as DWR’s 
proposal could be developed as part of this program and submitted to the 
Commission for approval. (Proposed Article A108)” 

 
 Comment:  These statements are inconsistent with the SA in several respects.  As 

to timing, Table 1 temperatures for the LFC become regulatory requirements after 
the Facilities Modification(s) are completed, which may occur before or after year 
10 of the license.  The new Table 2 temperatures for the HFC (to be designated 
Table 2B) do not become regulatory requirements until after FERC’s approval of 
the Testing Period Report.  See Proposed License Article A108.5(b).  Further, the 
revised HFC targets do not have to be as restrictive as Table 2 – the final Table 2 
temperatures will be based upon what is demonstrated to be achievable.  Only the 
hatchery (Table 107A) and the LFC (Table 1) targets have to stay as restrictive as 
those contained in the SA 
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5.1.2 Rationale for Staff Recommendations  
5.1.2.3 Aquatic Resources 
 
Page 370, Last sentence in third full paragraph: 

“We note that even if DWR does not modify their facilities, the lower water 
temperatures would become requirements thereby helping to ensure that colder 
water temperatures would exist in the Feather River.” 
 
Comment:  This statement is inconsistent with the SA.  Only the hatchery 
temperature targets will become requirements without facility modifications.  
Under Proposed License Article A108, however, DWR has committed to propose 
a Facility Modification to achieve improved temperatures in the LFC and HFC of 
the Feather River as set forth in greater detail in the SA. 

 
5.1.2.5 Recreation 
Page 374, second paragraph, first sentence: 

“The Oroville Facilities create settings for reservoir-, river- and land-based 
activities providing 3 reservoirs, 17 campgrounds, 5 day-use areas, 16 boat ramps, 
90 miles of trails and interpretive and information centers at a visitor center and 
the fish hatchery.” 
 
Comment: There are five Project reservoirs (Lake Oroville, Thermalito Diversion 
Pool, Fish Barrier Pool, Thermalito Forebay and Thermalito Afterbay), not three.  
All of these are open to some kind of recreational use. 

 
Page 376, Trail and Developed Recreational Facility Standards  

Page 376 of the FEIS, Trail and Developed Recreational Facility Standards, 
comments that FERC could not find maintenance standards for developed 
recreation facilities.  On page 362 of the FEIS, FERC staff recommendation 31 is 
to include a provision in the RMP to establish standards for maintaining 
developed recreation facilities including trails.  
 
The general facility maintenance standards that FERC was seeking are part of 
DPR’s DOM (Department Operations Manual) Section 0800.  A copy of this 
document is attached to these Comments.  Since these are DPR maintenance 
standards, they apply to LOSRA.  However, DWR generally applies the standards 
to Project facilities outside of LOSRA as well, and would continue to do so under 
the new license.  As to DWR’s other recreation facilities, DWR performs an 
annual condition assessment, and makes repairs as required to ensure the facilities 
are in good working order. 
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5.5.2 Endangered Species Act 

Page 394, second paragraph: 
“As such, we conclude that the project may be likely to adversely affect, the 
bald eagle, giant garter snake, vernal pool fairy shrimp, vernal pool tadpole 
shrimp, and valley elderberry longhorn beetle.” 

 
Comment: The statement above is inconsistent with the USFWS biological 
opinion issued on April 9, 2007, finding that the proposed project is not likely to 
jeopardize the continued existence of any of the federally listed species that 
could be found in the project area.  FERC should clarify that its earlier finding is 
superseded by the Biological Opinion. 

 
5.5.5 California Environmental Quality Act 
Page 396 

“Because the Water Board must act on DWR’s request for a water quality 
certificate for the Oroville Facilities relicensing (see section 5.5.1, Section 401 of 
the Clean Water Act—Water Quality Certification), the Water Board has 
responsibilities as the lead agency under CEQA.”  
 
Comment: The FEIS incorrectly states that because the State Water Resources 
Control Board (SWRCB) has responsibility for the 401 Water Quality 
Certification, it is the lead CEQA agency.  DWR is the Lead Agency and the 
SWRCB is a Responsible Agency for this project.  The SWRCB has discretionary 
approval power and therefore is considered to be a “responsible agency.” 
 

Appendix C 
Page C-71, Response #217:  

“Operation of the Oroville Facilities provides considerable flood regulation 
relative to the pre-dam condition.  According to the Corps’ Post Flood 
Assessment for 1983, 1986, 1995, and 1997, Central Valley California (Corps, 
1999) flood control operations at the Oroville Facilities reduced the 1997 flow 
from 302,000 cfs to 160,000 cfs at the dam.  The dam and Feather River levees 
are credited with preventing $1,058,440 in damages.” 
 
Comment:  Table 5-39 on page 5-47 of the referenced report shows $1,058,440 in 
thousands. Therefore the last sentence should read “The dam and Feather River 
levees are credited with preventing $1,058,440,000 in damages.” 
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CERTIFICATE OF SERVICE 
 

Pursuant to Rule 2010 of the Rules of Practice and Procedure of the Federal 

Energy Regulatory Commission, I hereby certify that I have this day caused the foregoing 

document to be served upon each person designated on the official service list compiled 

by the Secretary in this proceeding. 

Dated at Washington, DC, this 27th day of August, 2007. 

 

 

 

      _____________________________ 
      Michael Swiger 
      Van Ness Feldman, P.C. 
      1050 Thomas Jefferson Street, N.W. 
      Seventh Floor 
      Washington, D.C.  20007-3877 
       Telephone:  (202) 298-1800 
       Facsimile:  (202) 338-2416 
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